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Fifth Minute of Commissioners as to Preliminary Air Noise Contour Issues 21 April 2009

The following matters were resolved on the 21% April in relation to timings, possible
teleconferencing and recording of evidence:

Evidence and Scheduling Issues

1. Atime allotment of 4 hours for the presentation of the cases on these issues for
Independent Fisheries and Suburban Estates was allotted for 16 June 2009. That is a date on
which Mr. Cooper is available to appear as a witness from Australia, but if it suits his
availability better to appear on a date reserved for the Isaac companies on 14 May or for the
Clearwater Company/Trust hearings on 18 May, that is acceptable to the Commissioners.

2. Supplementary evidence to be lodged by Ms Steven from Di Buchan is to be lodged by 6 May
and similarly so for the proposed brief of evidence from Geoff Brown.

3. Leave is given to have the presentation of evidence from the witnesses Waitz and Clarke
given by tele-conference link, given that their evidence is on relatively confined issues and
that it is unreasonable to require the cost to be incurred of bringing them from the USA for
relatively limited questioning. Ms Steven is to liaise with Ms Von Pein about the most
suitable date and time for that to occur — preferably on or about the 16™ June if that can be
arranged.

4. In light of the late arrival of the briefs of evidence of the witnesses Cooper, Waitz and Clarke,
(which involve significant issues relevant to the report of Messrs Cohney and the evidence of
the witnesses Day and Baines, and the fact that further evidence is still to be received from
the witness Buchan, which it is anticipated will also address the Baines evidence), the CIAL
case presentation will be delivered in two parts:

e The non air noise contour issues will continue to be presented on Thursday 30 April
e The air noise contour case for CIAL will be allotted 4 hours to be presented on 19
June

5. While Mr Cohney will still present his s.42A report tomorrow, 22 April, it is expected by the

Commissioners that he be made available for further questioning by them at a later date



after they have had the opportunity of reading Mr Cooper’s evidence carefully and hearing
from him, so as to address any issues arising out of that evidence. (That is most likely to
occur in the last week of hearings.)

Recording of Evidence Issue

6. Ms Steven also sought that evidence on the air noise contour issue be recorded because of
her clients’ anxiety that any appeal which might flow from our decision will be limited to
points of law only if the Resource Management (Simplifying and Streamlining) Amendment
Bill presently before a Select Committee of the House is passed in its present form. Her
concern arises because of the provisions of cl 160 of the Bill which proposes to insert a new
s.290AA in the Act to that effect meaning there is a serious risk the present de novo hearing
in the Environment Court, which obviates a need for recording of evidence at the first stage,
will disappear .

7. Ms Perpick drew attention to the fact that cl 163, though, appeared to provide for a saving
of process in respect of plan changes that had progressed beyond notification meaning that
the same wording in cl 14 of the First Schedule about limiting the appeal to points of law
would not apply to these proceedings. As she made plain there appears to be a level of
ambiguity on this initial draft Bill between those two provisions which the Select Committee
process will hopefully clarify.

8. We have also taken into account that the provisions of the new proposed s.280A contained
in the Bill would also enable the Environment Court to expand the grounds of any appeal to
include the merits in some rather broad circumstances.

9. At this stage we have decided we will not be recording evidence for the following reasons:

e The Billisin its first initial draft stage with Select Committee hearings under way in
Christchurch next week

e A number of parties to this proceeding are appearing before the Select Committee
and this issue of ambiguity over proceedings such as this falling within the
transitional period will be raised by one or more of them with the Select Committee

e We are of the view that at the moment we should apply the law as it stands, which
specifically requires a hearings without unnecessary formality at first stage
proceedings, and where any appeals involve de novo hearings of evidence

e The evidence is written and on record with expert witnesses expected at the oral
presentation to only highlight the main points of their evidence, so only oral answers
to questions are left unrecorded

e We have the ability at any time through the hearings to re-address the issue in terms
of specific evidence if need be

R.D. Crosby
Chairman of Commissioners



