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COUNCIL MEETING

TO THE CHAIRMAN AND COUNCILLORS OF THE
CANTERBURY REGIONAL COUNCIL

MEMBERSHIP OF THE COUNCIL

Cr A G Neill (Chairman)

Cr T K Burke Cr A R McKay
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CrCJEvans Cr M E Oldfield
Cr P C R Harrow Cr E M Sage

CrJ M Kane Cr D P Sutherland
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A meeting of the Council will be held on

Wednesday, 11 November 2009 at 9.00 a.m.

VENUE: Council Chamber
First Floor
Environment Canterbury
58 Kilmore Street
Christchurch

BUSINESS: As per Order Paper attached.
Agendas are available on our website three days prior to the date of the meeting -
http://ecan.govt.nz/news-and-notices/minutes/Pages/Default.aspx

Dr Bryan Jenkins
CHIEF EXECUTIVE

RECOMMENDATIONS IN REPORTS ARE NOT TO BE TAKEN AS COUNCIL
POLICY UNTIL ADOPTED BY THE COUNCIL


http://ecan.govt.nz/news-and-notices/minutes/Pages/Default.aspx
http://ecan.govt.nz/news-and-notices/minutes/Pages/Default.aspx

COMPLIANCE WITH LOCAL GOVERNMENT ACT 2002 DECISION-MAKING REQUIREMENTS
Except as below, a statement of compliance and a completed decision checklist is required for any
agenda item on a council committee or the council recommending that a decision be made. This will
be the responsibility of the person signing off the agenda item.

The compliance statement and checklist will not be used for:

S

Recommendations that information be received or that the Council make a decision.

Decisions taken under the Resource Management Act 1991 or the Biosecurity Act 1993 in relation
to resource consents, decisions required when following the procedures set out in Schedule 1 of
the Resource Management Act 1991, other permissions, submissions on plans, or references to
the Environment Court.

Decisions taken to proceed with enforcement procedures under various primary or secondary
legislation or regulations, including procedures under the Resource Management Act 1991, the
Biosecurity Act 1993, the Local Government Act 2002, and Environment Canterbury Bylaws.
Administrative and personnel decisions that are entirely internal to Environment Canterbury.

Other decisions where the procedures to be followed are set out in Legislation.

COMPLIANCE STATEMENT
The council committee (or the council) must formally certify that:

(a) Itis satisfied that it has sufficient information about the options and their benefits and costs,
in terms of the region's social, economic, environmental and cultural well-being and the
effects on community outcomes, bearing in mind the significance of the decisions.

(b) It is satisfied that it knows enough about and has given adequate consideration to the views
and preferences of affected and interested parties bearing in mind the significance of the
decision.

INFORMATION CHECKLIST

(a) | A Statement of the Proposed Decision

(b) | A Statement of the Objective of the Proposed Decision and the Issue or Problem being addressed

(c) | Alist of all reasonably practicable options, (including doing nothing).

(d) | For each option in (c): An evaluation of the Benefits and Costs, in terms of the region's social,
economic, environmental and cultural well-being.

(e) | For each option in (c): A statement of the extent to which community outcomes would be promoted
or achieved in an integrated and efficient manner.

(f) | For each option in (c): A statement of the Impact, if any, on Environment Canterbury's capacity to
undertake its statutory responsibilities

(g) | If the Proposed Decision is a significant decision in relation to land or a body of water, a statement
of how Maori values have been taken into account

(h) | A Statement of significant inconsistencies, if any, with any Existing Policy, Plan or Legislation
arising from the Proposed Decision.

() | A statement how the views and preferences of affected or interested persons have been given
adequate consideration during the definition of the problem or issue, the objective, the assessment
of options and the development of the proposed decision, including the particular contribution of
Maori to the decision-making process.

Notes:

The significance of proposals and decisions determines how much time, money and effort is put into
exploring and evaluating options and obtaining the views of affected and interested parties. The
significance of proposals and decisions is determined through reference to criteria contained in the
policy on significance.

The policy on significance together with Section 76 of the Local Government Act 2002 set out the
Council's requirements in relation to decisions. Some decisions can only be made through the Long-
Term Council Community Plan, or after the Special Consultative Procedures set out in the Act have
been used, (refer to the policy on significance and the Act).

All decisions of Environment Canterbury are subject to the decision-making requirements of section
76 of the Act unless inconsistent with specific requirements of other legislation.
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AGENDA ITEM NO: 4 SUBJECT MATTER: HURUNUI WCO ENQUIRY

REPORT: Council DATE OF MEETING: 11 November 2009
FILE REFERENCES: PORTFOLIO: Water
PROJECT: Hurunui WCO
OUTPUT: Position re application to place Hurunui

WCO public enquiry ‘on hold.’

REPORT BY: Lynda Weastell Murchison ENDORSED BY: Don Rule
Principal Planning Advisor Director Planning and Consents

PURPOSE

To consider Council’s position on an application to place the Hurunui Water Conservation
Order (WCO) Public Enquiry ‘on hold.’

ATTACHMENTS

1. Report on Callover from Legal Counsel
2. Directions from Environment Court

BACKGROUND

In August 2007, an application was made by the New Zealand Fish and Game Council, the
North Canterbury Fish and Game Council and the NZ Recreational Canoeing Association for
a WCO in the Hurunui Catchment under Part 9 of the Resource Management Act
1991(RMA). That application was heard in March 2009 and the Special Tribunal released its
recommendation in August 2009. That recommendation is now subject to submissions to the
Environment Court for a public enquiry by 10 parties, including the applicants. Environment
Canterbury participated in the Special Tribunal hearing and has advised the Environment
Court of its wish to participate in the public enquiry; as both a party who made preferences
on the original order, and as the regional council affected under section 211(c) of the RMA.

The first callover for the public enquiry was held on Friday 23 October 2009. At that callover,
Hurunui Water Project Ltd and Mainpower raised with the Court a request for the WCO
enquiry to be placed ‘on hold’ for a period of approximately 12 months, to allow other options
for managing water in the Hurunui to be explored.

Environment Canterbury’s legal counsel was asked for the Council’s position on this request.
Mr Smith’s report is Attachment One. Mr Smith advised the Court of two things:

i. As no application had been made to put the WCO enquiry ‘on hold’ until callover,
the Council had not had a chance to meet and form a position; however if the
Judge was to make a decision that day Environment Canterbury would abide by
it; and

. There were some practical issues that needed to be worked through as part of
any process to put the WCO enquiry 'on hold.’

SEC/CA/C/1111/Hurunui 3 November 2009



The Environment Court has directed the following:

i. That any application to put the WCO enquiry ‘on hold’ be made by 06 November
2009;

il. That submissions in support be made by 20 November 2009;

iii. That submissions in opposition be made by 04 December 2009; and

V. A hearing set down for 15 February 2010.

The Environment Court’s minute is Attachment Two.

ISSUES AND OPTIONS

The Council needs to determine what its position will be on any application to place the WCO
public enquiry ‘on hold.” There are three options:

i. Support the application;

ii. Abide by the decision of the Court; or

iii. Oppose the application.

Supporting the application in principle is the recommended option. It provides Environment
Canterbury with an opportunity to use its resources to further develop an environmental flow
and allocation plan for the Hurunui, rather than being diverted into litigation. This position is
also supported by the Council’'s position and evidence at the Special Tribunal hearing on the
WCO application, where the Tribunal was advised how these matters were already being
addressed through regional plans (the proposed NRRP Variations 1 and 8). The position is
also akin to the principles of collaborative management which have been part of the
Council’s flow review processes to date, and which are embodied in the Canterbury Water
Management Strategy.

A ‘neutral’ position where the Council simply abides by the Court, is the second preferred
option. It can also be argued as appropriate given the proposed NRRP decisions have yet to
be made, but may be misconstrued by other parties as not being sufficiently proactive.

Opposing the application to place the WCO ‘on hold’ is the least favoured option. The main
reason for opposing the application would be the procedural issues associated with having a
WCO enquiry (and a resource consent application) ‘on hold’ and the uncertain planning
framework it creates. However, such issues can be managed in another way, as discussed
below.

There are practical or procedural issues which need to be addressed as part of this process.
Such issues include: how long the WCO application remains ‘on hold’; when and how the
WCO process may be reinstated; and the relationship between the WCO process and the
resource consent process for Hurunui Water Project Ltd.

These practical issues mostly affect Environment Canterbury because plans and resource
consent decisions cannot be inconsistent with a WCO under the RMA. It is uncertain for all
parties and a potentially inefficient use of ratepayers funds to embark on a regional planning
process, when there is uncertainty as to whether and at what point in that process, these
planning efforts can be trumped by the reinstatement of the WCO enquiry.

These issues can be managed, through some sort of agreement between the parties, eg a
Memorandum of Understanding. Therefore, this report recommends that irrespective of the
position the Council wishes to take in relation to the application to put the WCO ‘on hold,’ it
asks the Court that if the application is placed ‘on hold’ there is an agreement of all parties or
some sort of direction from the Court, to deal with such issues.



RECOMMENDATIONS

That the Council supports any application to put the Hurunui WCO public enquiry ‘on hold’
subject to the Court accepting all parties are bound by a Memorandum of Understanding
covering the practical issues of how placing the WCO ‘on hold’ would work, including but not

limited to:

(i) The statutory processes which are placed 'on hold’ and for how long;

(i) How the WCO enquiry can be taken ‘off hold’, when and by whom;

(i) The relationship between placing the WCO enquiry ‘on hold’ and the resource
consent applications from Hurunui Water Project Limited.
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To

Environment Canterbury
PO Box 345
Christchurch 8015

For
Lynda Weastell

From
Kerry Smith

By
Email: lynda.weastell@ecan.govt.nz

Date
27 October 2009

Dear Lynda

Hurunui WCO - Pre-Hearing Conference

Judge Berthwick conducted a pre-hearing conference on 23 October 2009. That
conference took 2 hours, partly because of the need to review the positions
anticipated to be taken by each of the applicants and other parties.

Appearances were entered for all 10 submitters to the Environment Court, as well as
for a number of submitters and the Regional Council. In addition to the submitters
appearances were entered by Trust Power, M A Singleton, SMJ Smith, H M
Paterson, E L Snowden, P A Snowden-Lait, HHD Snowden, M E Snowden, L H
Shand and the University of Canterbury Tramping Club. While Amuri Irrigation Co
Limited gave notice that it intended to participate and Mr Kelvin Reid from Goodman
Steven Tavendale & Reid was expected to appear, he did not enter a formal
appearance and no one made representations on behalf of that company.

Despite the length of time the pre-hearing conference took there were surprisingly
few impcrtant developments.

Judge Borthwick will issue a Minute recording the outcome of the pre-hearing
conference. In the meantime Her Honour has made directions:

(a)  Scheduling the timetable for any application to stay the Court's enquiry into the
Special Tribunal's report (discussed below).

(b)  Trat there will be mediation, beginning with a Court-scheduled pre-mediation
meeting. The purpose of that meeting will be to identify the topics to be
discussed at mediation later.

(c}  Caucusing of expert witnesses is likely to be directed (discussed below).

CHCH_DODCS\480330W
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Application to stay

5.

10.

11.

An application to stay the Environment Court proceeding was made on behalf of the
Hurunui Water Project. Reasons given supporting that application were generally
stated. Tnose r=asons seem to rely on the pending Canterbury Water Management
Strategy end the possibility that the Hurunui River might be a pilot study identified in
that strategy. Judge Borthwick was aware that there is to be some official publication
about tha: strategy in the next week or so.

Interestingly, the Court was told that the Hurunui Water Project's resource consent
applications have been placed on hold at least until 13 November.

On behalf of Environment Canterbury the position taken about the request for a stay
was:

(a) That asking for such a long stay of proceeding required a properly framed
apglicaticn against which the Council could form an appropriate decision

(b)  Iftte Court might make the order immediately at the conclusion of the PHC
thar the Council would abide that decision; but

(¢}  There were substantial planning implications which would arise and about
whizh the Court needed to be informed (the Judge was told about priority
issues, resource allocations, the need to avoid unreasonable delay, and the
fac: that a WCQ takes priority over all other planning instruments).

It is difficult to say what position was being taken by others in the application. Fish &

- Game apoeared to be opposed but its submissions to the Court about the application

were reasonably muted. DOC (through Mr Alty) was strongly opposed.

In the enc Judg= Borthwick decided that if a stay is to be pursued then a formal
application is required, and time is necessary for formal arguments. As a result of
that decision the following timetable has been ordered:

(a) If any application for a stay is to be pursued it must be filed and served by
6 Novemoer 2009.

(b)  All oarties supporting the application for stay need to give notice of their
intention to do so no later than 20 November 2009.

{(c)  All parties opposing an application for stay have to give notice no later than
4 Cecemoer 2009.

Judge Borthwic< expects that the application, and all those supporting and opposing,
will suppcrt their positions with relevant evidence provided by affidavits. The
argument is to be set down for a hearing in the New Year. At this stage a hearing in
the week of 15 =ebruary 2010 is scheduled.

The delay until at least 20 November gives Environment Canterbury an opportunity
to develoo a position. My inclination is that there will be strong opposition to the
applicaticn for a stay. From the brief discussion conducted with Judge Borthwick it

CHCH_DOCS490330W1 Page 2
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seems that the intended applicants have not considered whether this stay for one
year meant all procedural work would be avoided in that time, is or if everything was
to be placed on hold between now and then meaning that there would be no hearing
until a substantial time later.

Mediation/Witness caucusing

12.

There will be a direction that parties attend a meeting in anticipation of mediation.
The idea is to identify the topics to be mediated and, if appropriate, who might attend.
The position was slightly confused by a long discussion over witness caucusing but
there is a possibility that this pre-mediation meeting might also identify what technical
caucusing is required and who will attend (an issue was raised as to the
appropriazeness of certain people claiming to be experts in subjects they may not
be).

Subsidiary issues

13.

14.

15,

16.

17.

Several subsidiary issues emerged. One of them is that Ngai Tahu is to be
challenged about the scope of its submission to the Court. An argument for Hurunui
District Council is that the 274 notice given by Ngai Tahu is wider than the
submissicn heard by the Special Tribunal and that therefore there is a jurisdictional
hurdie to aresenting the case planned.

There was no resolution of this jurisdictional issue at the PHC. Ifit is to be argued
then the came timetable applies to that topic as to the one which has been scheduled
for the application for a stay.

This is an issue which had not previously been identified when we discussed the
strategy to be taken by Environment Canterbury but is worth reviewing. 1f Ngai Tahu
is now moving towards a protection regime {which was what was stated in Court)
then that nay interfere with the Council's planning aspirations for at least the lower
part of the river.

There was an indication given at the conference that the Court has backup fixture
time available in early March 2010. The dates offered were 8 March to 19 March.
More time is available from 31 May to 11 June with a final period of time being
suggested running from 21 June until 2 July. They are only tentative dates and
Judge Borthwick gave no indication that they would actually be imposed or might
remain available.

Given the numbers of witnesses likely to be called a substantial hearing can be
anticipated. In a separate note | will list for you the witnesses who were described as
likely to give evidence and the parties whose case they will support. For present
purposes, NZ Fish & Game and White Water NZ plan to call between them 30
witnesses. Royal Forests & Bird is planning 3 witnesses. Federated Farmers are
planning 3, Ngai Tahu indicated 7 witnesses, Meridian has 2, Hurunui Water Project
and MainPower between them have 18 witnesses, DOC has & witnesses (3 share
with others), Hurunui did not say how many witnesses are likely but will call at least
the number who presented evidence in the first hearing.

CHCH_DOCSMS0330W1 Page 3
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18.

19.

20.

BUDDLEFINDLAY

Fish & Game suggested to the Court that since the first instance hearing took 5
weeks the refinement of issues on this appeal process might mean that this case
would also take 5 weeks. | think that guess is optimistic and seriously misses the
mark. Thare are obviously some difficult and extremely sensitive subjects which will
need to ba explored; not to say some highly technical ones.

If all of these witnesses give evidence (and there was some suggestion that
witnesses might be shared amongst parties), and allowing for the reduction in
duplication saving some time, its in my opinion the hearing is likely to last 7 weeks or
more.

| look forward to discussing with you the preliminary issues about the application for
a stay and the scope of Ngai Tahu's submission to the Court,

Yours sincerely

RO Be

Kerry Smith
Partner

Direct dial: +64-3-371 3501
Email: kerry.smith@buddiefindlay.com
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