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days notice on 2 October 2008. Hearings to hear and decide applications upstream of the Waitaki 

Dam are scheduled to comme nce in late 2009.   

On 19 May 2009, the Hearing Panel issued a Mi nute seeking a response from the Council on 

whether it is prepared to pursue a plan change to deal with the an nual allocation limit between the 

Waitaki Dam and Black Point. Some of the applicat ions seek to take water in excess of the annual 

allocation limit and which are therefore classified as non-complying activities. The following includes 

a summary of the allocations as set out in paragraph seven of the Minute. 

Existing Annual Allocation 145 million cubic metres per year 

Proposed Annual Allocation 37 million cubic metres per year 

Total Annual Allocation 182 million cubic metres per year 

Annual Allocation Limit set in Plan 150 million cubic metres per year 

Allocation sought over the Plan limit 32 million cubic metres per year 

 

The Panel has set out a list of possible outcomes for applications that exceed the annual allocation 

limit, at paragraph 14 of the Minute. In that paragraph the Panel states “…the Panel can say now 

that it would not be prepared to go beyond th e total allocation for the Lower Waitaki Catchment 

provided for in the Plan. This would mean that a number of the applications would still have to be 

refused.” 

At paragraph 16 of the Minute, the Panel deta ils a possible alternative scenario whereby “… the 

Canterbury Regional Council may be prepared to  promote a change to the Allocation Plan to 

increase the allocation for agriculture and horticulture above Black Point to 250 million cubic metres 

or some variant of this figure that could be just ified under section 32 of the RMA to remedy what 

the applicants appear to think was a mistake by the Allocation Board.” 

At paragraph 17, the Panel states ”…it seems to the Panel that the Board made its own calculations 

to arrive at the 1250 million cubic metres figure and the lack of clarity arises from the fact that it 

did not say why it apportioned that figure in the way it did above and below Black Point.” 

The key point of the Minute is contained at paragraph 18 where the Panel states “If the Canterbury 

Regional Council is prepared to promote a plan change as set out above and this could be done 
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within a reasonable time frame the Panel considers this would be a better way to proceed than 

either of the other alternatives set out above. If the plan change became operative the Panel could 

then make decisions on the affected applications above Black Point in the light of that change. If the 

change did not succeed (i.e. did not become operative) again the Panel could make decisions on the 

affected applications in the light of that fact.” 

Discussion of Options 

Option 1: CRC will not promote a plan change 

Reasons for the CRC not promoting a plan change would be as follows: 

1. Any plan change will, at the minimum open up the question as to the appropriate allocation 

of water to activities above Black Point. This is a ‘live issue’ at present.  Evidence presented 

at the resource consent hearing by the applicants supported their view that the allocation 

limit should be 250 million cubic meters per year, not 150 million cubic metres per year. 

They base this on the evidence presented by Mr Potts at the Plan hearing on behalf of 

Meridian Energy Limited. However, in my view, it is clear from the Plan and it’s supporting 

documents, that the Board did not adopt the figures presented by Mr Potts and instead 

calculated its own allocation limit (as set out in paragraph 208 of Annex 1 to the Plan). This 

is supported by the statement of the Panel at paragraph 17 of the Minute. What confuses 

this matter, is that there is justification for not adopting Mr Potts evidence, but the 

methodology used by the Board to calculate the annual allocation limit is not set out in 

sufficient detail to enable recalculation of balance between: firstly, existing and new 

allocations; and secondly, above and below Black Point.  

2. The time that it would take to initiate and process a plan change to operative status is 

unknown. Any plan change process would take a minimum of eight months but more 

realistically in excess of a year, without allowing time for any appeals to the Environment 

Court. 

3. The outcome of any plan change is unknown and may not achieve the purpose that the 

Panel intends. 

Option 2: CRC will promote a plan change 

Reasons for the CRC promoting a plan change would be as follows: 
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1. The Board intended that up to 53,000 hectares of future irrigation could be allowed for 

within the annual allocation limit, and this has not been allowed for as the Board intended.  

It is clear from the Plan and supporting documents (paragraph 208 of Annex 1 of the Plan), 

that the Board considered that “…there is realistic potential for further development of some 

53,000 hectares of spray irrigation in the foreseeable future, with an associated annual 

volumetric requirement of 350 million cubic metres…”. For this reason the Board allocated a 

total annual allocation downstream of Waitaki Dam of 1,250 million cubic metres and this 

was split upstream and downstream of Black Point as 150 and 1100 million cubic metres 

respectively. 

2. The following table summarises the existing allocation and allocation available for both 

reaches and shows that at the moment, the amount of water available for resource consent 

applicants is 281,626,317 cubic metres per year, which is less than the 350,000,000 cubic 

metres per year anticipated by the Board.  Further, potentially what is at issue is the spatial 

distribution of that allocation. 

 Allocation limit Existing Allocation  Available Allocation 

Upstream Black Point 150,000,000 144,743,625 5,256,375 

Downstream Black 

Point 

1,100,000,000 823,630,058 276,369,942 

TOTAL available   281,626,317 

 

3. The reduction in the amount of water available for allocation is, in my view, a reflection of a 

difference in calculation of the existing allocation between the Board and the CRC today, not 

a finding that the Board did not allocate enough water to future water users.   

4. It is not clear from the Plan and supporting documents what the Board’s exact calculations 

were, however it is likely there are two potential points of difference.  The first is how the 

CRC deals with diversions; and secondly how the CRC deals with mining privileges.  

5. As a result of the interpretation of Rule 6 to include all diversions in the annual allocation 

limit (except those for micro hydro-electricity generation or fisheries and wildlife purposes) 

the CRC includes as much as 25.6 million cubic metres per year upstream of Black Point (as 

presented by CRC officers at the HDI hearing). 
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6. In addition, there are a number of mining privileges upstream of Black Point that equate to 

the CRC including 36.8 million cubic metres per year (365 days per year). I am unsure how 

the Board counted these mining privileges: in particular whether it included a seasonal 

allocation or the full entitlement of these permits over 365 days per year. There were six 

mining privileges that the CRC thought had expired at the time that the Plan was prepared 

and that the Board may not have been aware of in the final drafting. These equate to 6.75 

million cubic metres per year. If the Board included a seasonal allocation for the remaining 

mining privileges, this may have equated to 16.9 million cubic metres per year over a 206 

day border dyke irrigation season. 

Option 3: CRC will promote a plan change but not in the 2009/2010 financial year 

Reasons for the CRC promoting a plan change in the future could be as follows: 

1.  Reasons for promoting a plan change are set out under option two. However the CRC is 

aware of other matters that may also need to be changed via a plan change. The CRC does 

not believe that the annual allocation for agricultural and horticultural activities between the 

Waitaki Dam and Black Point can be undertaken in isolation. For this reason, all plan 

changes should be undertaken together, once decisions on resource consent applications are 

made. This would be a more efficient process than dealing with proposed changes in a 

piecemeal manner. 

2.  While this option does not provide the Panel with the certainty of a new allocation in an 

operative plan, it does signal Council’s intent. 

3 This option reduces risks associated with delays to resource consent decisions and future 

applications threatening priority. 

 

Discussion of risks and other matters associated with both options. 

There are a number of risks that should be considered when deciding which option to pursue as 

outlined below: 

1.  If CRC does pursue a plan change, the Panel suggest there will be a delay in getting a 

decision on resource consent applications in the zone upstream of Black Point until the 

outcome of the plan change is determined. This would also delay other applications in that 

zone that have been lodged with the CRC but are on hold awaiting the outcome of the 
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hearing (there are four).  It may be that some applicants will insist on their applications 

being determined before a Plan change is finalised.  This will create issues with determining 

applications in priority order and predetermination of the plan change process outcome. The 

CRC should only pursue this option if all applicants (those before the Hearing Panel and any 

others that are awaiting the outcome of the hearing) agree to place their application(s) on 

hold until the outcome of any plan change is known.  However, it is noted that the CRC 

cannot insist on this approach from unknown future applicants. 

2.  If CRC does not pursue a plan change, it is open to political and legal criticism that its 

administration of the Plan is a barrier to the intent of the Board’s decision being realised. 

3.  Any plan change could not affect the status of the applications as this is determined by the 

Plan that is operative (or proposed) at the time that an application is lodged. Therefore if 

the applications cannot pass the non complying activity s104D gateway test at the moment, 

any plan change will not alter this and the applications will still not be able to be granted.  

However, if the threshold test is met, it will alter the section 104(1) considerations. 

4. Initiating a plan change for one zone and activity type in Table five could open up the 

possibility that other zones for the same activity type should be changed. For example, 

some applications in the upper Waitaki catchment are non-complying with the annual 

allocation limit in that zone. The CRC should only pursue a plan change if the zone between 

the Waitaki Dam and Black Point is done in isolation. 

Recommendation 

1. That the RPC recommend to Council that it initiates a plan change at a future time (option 

three). 

2. This recommendation is made on the basis that a plan change will give effect to the Board’s 

decision to provide for an annual allocation to agricultural and horticultural activities 

between the Waitaki Dam and Black Point. 

The Second Matter: Minimum Flows for Tributaries 

Background  

Table three, row xxii of the Waitaki Regional Plan states that the environmental flow regime should 

include “a. a minimum flow of the 5-year, 7-day low flow as assessed by the Canterbury Regional 
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Council set at the downstream end of the catchment; and b. A flow-sharing threshold at the mean 

flow as assessed by the Canterbury Regional Council.” 

On May 19 2009, the Hearing Panel issued a Minute seeking a response from the Council on 

whether it is prepared to seek a resolution be passed by Council to set the numerical values for 

these minimum and mean flows. 

At paragraph 20 of the Minute the Panel discusses the assessment of these minimum and mean 

flows. At paragraph 23 the Panel states “The Panel considers that the assessments must be 

confirmed by resolution of the Council before they can be relied on for decision-making purposes 

and accordingly requests that steps be taken for this to be done as soon as possible.” 

The waterbodies that are the subject of these minimum and mean flows are listed in the following 

table. The minimum and mean flows presented to the relevant hearings in the s42A reports are 

highlighted in yellow. 

Tributary 
Location of min flow 
site 

7DMALF 
(l/s) 

1 in 5yr 
7DMALF (l/s) 

Mean flow 
(l/s) 

s42a 
recommendation 
(l/s) 

Otekaieke River @ Weir - 200 1152 200 

Kurow River @ Curries - 165 733 165 

Homestead 
Stream @ Haughs Gorge 6 not calculated 161 

6 (baseflow from 
dam) 

McKays Stream 
@ Haka Valley Rd 
Bridge 49 7 not calculated 7 

Kirkliston Stream @  Above water supply - 64 not calculated 64 

Peters Stream @ Cloverbank 9 not calculated not calculated Haka min flow 

Mortens Stream 
@ Grampians 
confluence 58 not calculated not calculated 

none stated but 
not satisfied with 
applicant 
proposed 6 l/s 

Grampians 
Stream 

@ Haka Valley Rd 
Bridge - 57 not calculated 57 

Station Stream @ Kirkliston foothills - 67 224 67 

Farm Stream 
Padkins Stream @ Haka 
Valley Rd Bridge - 66 192 Haka min flow 

 

While this is requested by the Panel, there are three matters the Regional Planning Committee 

should note: 
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1. The Plan has set minimum flows by formula. The numbers in the table above are consistent 

with this formula, using the best information available at this time, These are likely to 

change over time as further information becomes available. 

2. There are other rivers and streams where similar assessment will be required as part of the 

current and future resource consent consideration and decision process. 

3. If the final determination of the environmental flow regime is moved outside of the realm of 

the consent authority, it brings into focus the appropriateness of the use of this plan drafting 

technique. 

Recommendation 

1. That the Regional Planning Committee recommends to Council that authority be delegated 

to the Chief Executive, enabling him to provide the data required to comply with the 

minimum flow standards prescribed in Table three of the Waitaki Regional Plan.  

 
















